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Wetlands: An Overview of Issues
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erconnectedness of tributaries, wetlands, an c
the chemical, physical, and biudleo ghiasa lb eiemt e gr
ntr ovegrrsoiaapld vwmatnhy Me mbevthod e nCemglreshsaat it woul
crease federal assertion of jurisdiction that
Wetland protection efforts continue to engender
Topiiecnscl ude the rate and pattern of 1loss, whether
fashion, the effectiveness of the current suite
remaining U.S. wetlands are located on private 1
Many ippubalnd private efforts have sought to mitig
through acquisitionandeoscpaatdtiicm,i ardyWhmwmbemadt we
recent data indicate successrecans esomen rsesmeo rtay p eosr
wetlands in some locations, many scientists ques
equivalent replacement for mnatural wetlands that
val ues
One reason faobometdidiamat hoacsciverh eiyn a wide variety o
forms, and the numerous valwues they provide, S uc
addition, the total wetland acreage 1in the 1ower
t ha2n0 2mi 1 11 on acres 1 O@mitbkbEbi onn@ orTehses inmagdiflobnoa 11 p ol i
of mo mnet | odmi,n iesntdroartsicodn sb yf cAdb ¢ e pbays ¢2h0¢0dto de c a
according to the Fish and dWieledl imfoa eS ¢ thwainc @o,f fas s tt
gain through expanded rest orthotweovne re,f fnoorrtes raeuctehnc
data show wetlands 1 os s eMa noyf pnreoatrelcyt ilodn, 0a0dOv oaccartees
gains do not nekbeschanggs accogmal foy of the 1 e ma
also view federal protection efforts as 1inadequa
rights of property owners ansde deedvfeol roopsmeinntt riunstievree
Numarso state and local wetland programs add to t
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Wetlands: An Overview of Issues

Introduction

Wetlands, with a variety of phtyhsei ccaolu ncthrayr.a cTtheeryi s
known 1in different regions as s wamps, mar s hes, f
these places can differ greatly, they all have d
the wetness of t haes smoaiyl .b eS ocnoen twientul oaunsdl ya rienundat e
areas may not be flooded at all In coastal area
Prior tlo9 8bhse, miedder al 1laws and policies to prote
prdving habitat for migratory waterfowl, especial
destruction of wetland areas, including selectec
legislation, and farm progr ams.

Since -th&0m,ji dt heamdsubhasavefbwenlrecognized in dif
national policies, and federal laws either encot
support their destruction. These |l aws, however,
comprehemsdlveampmataach. The central federal regul
of the Clean Water Act, requires permits for the
but not all wetland areas. Howe vdra,ndest deor naoctt i vi
require permits, and some places that scientist:s
program because of physical characteristics or t
agricultuwamppuegeam, i sramdti katnmcemdivectpkypgprote
making farmers who drain wetlands ineligible for
not receiveb WP hefs calble nfeaf ridhiesres(c tr epcacyinveendt sn of r om t he
program ilmaseladsfon t o observe the requirements of
acquisition, protection, and restoration progrart
Al t hough numerous wetland protection bills have
si genainfti new wetlands legislation to hbaes enacted h
reauthorized several wetlands programs, mostly s
making significa@e¢ons gBufsWis Aidmi maidssterda.tw dotnk aenndd o
protection in legislation, such as the farm bill
reaut horization, and at events, such as Earth Das
i ssmeldas mi ti gatlno2hlg &G c iAd mi mpir o tmu detgiandter d ver s i al

c hangreesgutloat ory program jurisdiction (see discus
Congress has provided a forum in numerous hearir
issues have been debat eadr.a tTch esscei edretbiaftiecs a@md oppa s
questions and conflicting views of the role of g
Broadly speaking, the conflicts are bet ween:

e Environmental interests and wetland protecti
pressgngater wetlands protection as multiple
widely recognized, by improving coordination
and levels of governments, and strengthened ;

e Ot her s, including 1 andownne,r swh of acronuenrtse,r atnhda ts
protection efforts havegtgibnage ptroiov aftaerl,y boyw naegdg 1
wet areas that provide few wetland values. T]
the U.S. Army Corps of Engineers (Corps) and
Pr ottiecocn Agency ( EPA), asserting that they adm
in an overzealous and inflexible manner.
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Receamtt]l avnd legislative activity in Congress cent
wetlands conservatioRrpvovienenenant §PHheli.iat meb2I
11-B9Y repealed the wetlands reserve program, but
program, which ecfofndrithsuetso vprl mtnet catt wyavh d or est ore we
utdt hrei Lonservati CRRgset he RPnrnolesd federal
irement program, but reduCRR doddmpeamns ataegse
downers whoevbhondtéromyagemowltural produ
er quality and wildlife habitat

b
enr ¢
ctic

o

nd rmacjeeng i 8 t @ ahiavst phiremetmearsla sk tetshsei nsgc ope o f

ic jurisdiction efinwWaldlandActregThiag iiomtse
federal courts have played a key role 1ir
tion to regattatse aftiilendleud i¢hhgafd sa,f € & ¢ t
1
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e y Sumrcema QCduWeta IS WHINAE ci 5 iatmhoet chsear 1 n
Raipm .o sUni t eFdbrS tsetveesr.alle Liomlgateisem® si, nt ended t o
N@@Rapamwlsings was i1intrMdoneedetgatstllng fi olnn & chtae d
nsteallawioudd redirect ObadafWdmenssobfathenUnutle
ta>has been,inhcbddtad numdroomugst ebsisl.1 s in the 1134

Wetl ands: Science and Infor ma

Scientific questionsthbhoutawebbkbamhkerwgnh nicdsupet
how to define wetlands; how to catalogue the 71 at
wel l as restorations and increases; and how to a3
broader e ctolsaymdse mssci ewece has made considerable s
more sophisticated knowledge about many aspects
since protecting wetlands became a general polic
adminindtratio

Therewarttopics where scientific information and
inconsistent: should aldllre;gudnd cdfdwdli hegddise btei f
wetlands are not covered by utbhsee tf escheorualld rbeeg uwloavtec
how should such decisions be made? While discuss
el ements, both are primarily addressed in the se¢
404 progr am.

Wha't Is a Wetland?

Sciegenerally agree that the presence of a wet]lez¢
soils, plants, and hydrology. The only definitio
isions ofP.flLalr99h adi s hat henEmer gency Wetlands
ree c¢ompleen emmtrse. sTheicsi fdect

eria, S
rpretat
many s

s exactly what conditions must b
0 scibhesmd s stbBaamnd. r€Egmutidlmsée verss o@as a
t hat hda vaer et hi odseen tti hfrieeed caosmpwoent el natns

g =0 =T
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Po. I(:6 499 1ists those th
t u a
e i t
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1See di s cu sGomngressionaldRespowsd( “and, The “tWadt eSrtsa toefs ”t hReu Ini Legi sl at
and 114th Congress Responses, by Claudia Copeland.

2Two places to viewnaterial onsome of the changes in scientific knowledge and understanding are through
information onthe websites of theAssociationof State Wetlands Managetstp://www.aswm.organd the Society of
Wetland Scientistttp://www.sws.org
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either may have wetland characteristics only sor
many people visualize as wetlands Al so, many of
modi fied byilkvsmarhaactdiivmi ni sh their appearance (
functions) .
Wetlands currently subject to federal regulation
the scientific community woul duncdaelrl taheweStelcatnidon
program discussed below, are currently i1dentifie
manual 1issued by the Corps in 1987. This manual
agencies to carirlyl toivets tuhnedierr rtehsipso npsriobgr am (t he C
Ser JEWE and the National[NMEJinkt Fpsherdes §Sur dan
fidlkedel consistency for the agencies that have 1
secoddshnghtly different manual, agreed to by th
Conservat[NRE€]SSesvused for delineating wetlands ¢
agencies try to improve the objeaatnidvidtey]l ianrecd td coms
judgment continues t o -sppleacyi fai cr ocloen tarnodv ecrasni else.a dC at
bel owS¢ésteon 404 JuSMWANGGdR aPpralpcoeseednitnegrs :on whet her
wetlands should be included or exempted from the
such as the physical setting.
What Functional Values Are Provided by
Functional values, bothchcwtbobbandl depdndconoimies,
and relationship to adjacent land and water area
only recently Hi storically, many federal progra
because theyhweragstenthoe value as wetlands (for
of the UCoPppanndent @©WS Bhaayviec uniotduirfei ed or el i mi na
floodplain wetlands through alteratviadmesoftat he I
include

e habitat for aquatic birds and other animals

threatened and endangered species:; product i o:

e water storage, including mitigating the effe:

e water purification;

e recreation

e timber production;

e food production;

¢ education and research; and

e open space and aesthetic values.
Usually wetlands provide some combination of t he
these values. The composittleawdd uer d¢ yplitcaddd. dlemr
effects of alteration often extend well beyond t
part of a larger water system. For example, c¢on:\
fl ood damagess ;r etcheiisvevda Icuoen shiader abl e attention as
mounted since the 1990s.

Congressional Research Service
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How Fast Are WeddminWg, Disda pHow Many Ac
ArkefWhlas DTheir Condition?

A number of reports document changes 1in wetland
(FWB¢griodically surveys mnational net trends 1in v
Inventory (NWI). I't has estimatde d wtehta ta nwh eanc r Bwmargc
the area that would become the 48 states was mor
total ]l and area Acc oorfdinmg itpom aibtsstl glrdatsibts ardedcweentt] arne
acrdmg &vhG9 estllhlaOtm:ildl1tioo3hbneai:fesecently, NWI data
small annual gains overall in wetland acreage I
acreage over the previous five years (62,300 acr
aombination of some losses and some gains 1in aci
FWS also has published reports on wetland status
states, such as Florida, Te x% s , Del aware, South
Of particular interest to scientists and natural
provide important ecosystems services, because t
storm damage and sea levdli sthiseshewhiflis hpr @awnidd iwn ¢
commercially and recreationally 1important Coast
are affected by popudadibpbal gaowdh, morece¢ hdaa%noh
population Itihawas dirmimoumticoosastal watersheds, al:
20% of U. S land area, excluding Al aska. Coastal
effects of residential and commercial devel opmenrn
activities. A 2013 report by the FWS and Nationa
( NOAA) found that in 2009 there were an estimat e
watersheds of the United States, inephestonweng437
The report also found that U. S coastal wetl ands
per year, about six times greater than the estir
States. The 1 merde dbscet dvelems 2,0 0mde aasnud 2 00 9 , was att
the Gulf of Mexico and urban and rural devel opme
25% greater than the annual 1loss rate found 1in e
Tk largest loss, according to the report, was 1.1
of coastal wetlands disappeared due to erosion a
saltwater wetlands have beed faeadteroseloy lafathadc tgaad
development that increased® their vulnerability t
Over the last decade, working with states and tr
aquatic resource assessmentscondignoheof infiermat
wat Ar 2016 report under this effort evaldadted t he
wetldndfound that nearly half of wetland area (¢
condition, and thhéare mhloannlth gpi rdefis?% ncse ,i abundance,
information are used to assess biological condit
half of wetland areas mnationally have healthy pl

3 Thomas E. DahlStatus and Trends of Wetlands in the@aminus United $ites, 2002009 U.S. Department of the
Interior, Fish and Wildlife Service, 2011
4 For information, seattp://www.fws.govivetlandsBtatusAnd-Trendsindex.html

5 Thomas E. Dahand SusatMarie StedmanStatus and Trends of Wetlands in the Coastal Watersheds of the
Conterminous United States 202809 U.S. Department of the Interior, Fish and Wildlife Service, and National
Ocean and Atmospheric Administration, National Marirsh€ries Service, October 2013.
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wetlandsrawmddsng habitat, such as surface harden
the most widesprebad problems, EPA said.

In 20G2 pr ghhuesWtih. Admini strationfnearlddowss edethandonce
a goal declared by Pushbiidenkt9 &G& oampgd &l s W e mbr ace
to balance wetlands losses and gains 1in the shor

Earth Day 2004, President Bush annmaetmsed a new T
ac heiasmveoawal ]l increase of wetlramwe, dlthd pEromtle cwta sa tt
million wetland acres over the next five years i
quality. (By comparison, the Clintndmre nAldndi ntios t r at
achieve overall wetland increaBeshthoht2@@, @08 oacr
called for better tracking of wetland programs a
collaboration.

I'n Apr i IBu2Aunli, n it shter a tpioornt issasyuiendg at hraet mor e t han
wetlands had been restored, proeoteoctogd,amot oi mpra-\
improve and protect wweatsl aenxdpzelcitartdd tttooh @t 5t Imé 1 h u mne
the ortigimatl hWwu—Haratth pFdEge 21@n@ 9 o retg¢ adioncsu,mebnutt n ot

of fsetting | dascecso mpllti sshunmemmatrsi zfeor each federal we
Environmental groups <criticized t hwese edpdorftaials pr
to mention wetlands lost to agriculture and deve
Numerous shifts in federal policies since 1985 (
strongly influence wetland loss patterns, but t1l
these raw numbers. Thboet wahsen aalnlnyo uinsc eamel natr gaen d i me
impl ementation ,ofaxmdhlasngteison nampdblrnelyease of data
changes affect loss rates. Algso,)]eit hag oobtlewrwyvert
play from other factors, such as agricultural me
Further, these data only measuroer atdhereesede Shago may
when scientists khasgwutesstshabopechbdbwctbdbunctions a
wetlands. By providing data |limited to number of
changes in their quality, as measured by the val
factorshemehaawetwl and is located in a watershed,
Scientists caution that there are a number of qu
integrity of existing wetlands Tshieo weitd amealass ¢ s ¢
in certain types of freshwater wetlands since 2¢(
replace lost wetlands However, FWS noted that t
functional equivalency of replacement wetlands.
Wetlands and Climate Change

As described above, coastal wetlands provide cri
coastal storms, preserving shorelines, protectir
pollutants, anadbstatifhgramigratoculsphecies. Ma n y
resources and servideswewilrli slee atsbroecdtag medd wa & hs aa

6U.S. Environmental Protection Agendyational Wetland Condition Assessment 2011: A Collaborative Survey of the
Nation's WetlandsEPA-843 R-15-005, May 2016.

7 Office of the President, Council on Environmental Qualltgy s e » vi ng America’s Wetlands 20038:
Progress [Implement jAprd2008h ¢ Presi dent s Goal
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inundates wetlands. Due in part to their 11miteoc
cosni dered among the ecosystems most vulnerable t
conditions that affect water conditions (e. g. , V
substantial 1impact on specieses hmprtowisckde dvelb y] amedtsl]
or make efforts to reestablish wetlands more c¢ha
In 2010, a group of intermnational scientists put
identify conditions under whichedoadtsah-gwat rampd s
l evel rise scenario, t he cientists estimated tF
inundation that Ileads to rapid and irreversible
surfaces and wéldndiSchepnptlevarry2. h eUanrd etrh moedwerlat ¢ and
rise scenarios, some coastal wetlands would be v
of sediment pr sgosfe nste:d ilnmaerngte rwoaumodu netnabl e t he wet!|l
natyrahHd thus be modevidkeligeto survive sea
Coastal wetl atisdiSnfkad soabserbiengssrarblhba woe oxi de mi€iC
greenhouse gas (GHG) that is associated with cli
wetlandge hoamadudhtag of carbon, some within standin
or gadbreiaa i ng soils. Carbon that is stored in soil
poolGQtchfat have been transferred iftrhoimm trhoeo tast maonsdp
ot her orgiHowemat griheé¢.loss of wetland areas, f o
erosion, eliminates 1ts ongoing sequestration ca
releases within a fewuddeasdd DA2al0zlclm oo Irtd tide tB atnoko k ¢
report concluded that drainage and degradation ¢
carbon dioxide emissions that contribute to clir
dioxide emineidorcovalftahm dredaidl ands should be i1includ
emissio inventories, and inm'Swpoli gmp kferame wor ks t
concerned with mitigating c¢climate change have be
re$eaof carbon from converted or eroded wetl ands
restoration Further, some are considering wheth
carbon sequestration standpoiennta,blcea nu sbee oqfu avwnettilfai
restoration and management as potential generatc
change®®policy.

Federal Wetlands Pro

0 p]
g°]
S
g°]
A
P
g°]
Q.

Federal program issues include the administratioc
wetland resources (especially the Clean Water Ac
agricultural nd regulatoryeptogndmd; twhketshaeame atl

8T. E. Dahl,Status and Trends of Wetlands in then@aminous United States, 2062009 U.S. Department of the
Interior, Fish and Wildlife Servic011, p. 86.

Matthew L. Kirwan, Glenn R. Guntenspergen, and Andrea D' Al
mar s hes to rGesphysigal Reseaich Lettevst. 87, no. L23401 (December 2010).

10while tidal wetlands do effectaly sequester carbon, some wetlands (especially those with low salinity levels) also
are a source of GHGs by emitting methane, which is approximately 21 times more powerful as a GElG.than

Stephen Crooks, Dorothee Huigatng Climatd Change Through REstonatohand d er et a
Management of Coastal Wetlandsand Nedror ¢ Marine Ecosystems, Challenges and (
Bank Environment Department, March 20hftp://siteresources.worldbank.ofNVIRONMENT/Resources/
MtgtnCCthruMgtofCoastalWetlands.pdf

2Stephen Emmettfla t t o x, Stephen Crooks, and Jette Findsen, “Wetlan:
Rady for the NatiohabWetlaMis NeksletidlaveniberDecember 2010, pp-80.
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progr ams, and which wetlands should be subject t
by acres is an effective proxy for protecting we
values they ppovivde e pbpmopeddittyi qmestions are rai
quarters of the remaining wetlands are located c
that they should be compensated when federal prc
decposs that arguably diminish the value of he 1
The Clean Water Act Section 404 Progra
The principal federal program that provides r1egt
404 of the Clean Water Act n(dC WAl)j.a cletnst iwnettelmtn di sa 1
adverse environmental effects due to discharges
Section 404 requires landowners or developers tc
carry out activalief dnedgedngr dfsbb materials i
including wetlands.

The Corps has long had regulatory jurisdiction ¢
and Harbor Act of 1899. The Comripsst earnidn g€ PtAh & hS a et
404 program. Ot her federal agencies, including 1
process. In the 1970s, legal decisions 1in key ca
incorporate broad jumssdfcbobpohakredgafannedi wasg ern
wetlands Section 404 was last amended in 1977.
This judicial/regulatory/administrative evolutic
pleased those who view it as mayedtotthdr ¢« owhoiwo
prefer more limited Corps jurisdiction or who se
on priwatee dleandions and treating wetlands of wi
this debate is thé¢ mbeehgenSeceltiqgnedOdons the be
wetland protection

Some wetland protection advocates have proposed
point out that 1t governs only note rdeigsulhaatrigneg ooft
acts that drain, flood, or otherwise reduce funoc
provided in 1977 amendments to Section 404, maj c
obtain permits. Theswaa mimglLbudanchinmegl, aodgoiidgif:
activities. Further, per mittshdgtean enr awleltyl aanrdes n ootn It
those that fill wetlands), which excludes a 1 ar g
wetl andisn tTthd rWdi,ew of protection advocates, the
provide (e. g., fish and wildlife habitat, flood
statutory approach based principasl loyf otnh ewaCtleera nq v
Water Act

The Permitting Process

The Croagwl atory process involves both general pe
that are similar in nature an,nwililndliivk edluyalh pwea
for mofriec asntgnactions. According to the Corps, it
requests annuall $% aOfe tahwtsheor inwoerd uwnhdenr 92 gener a
apply regionally or nationwide, ande di sa cetsisveinttyi a |
is presumed to have a minor Thumpuatchtb,a nidnodwinveirdsu atlol y
proceed without having to Mdtathhaohtdtnef duhé¢ perr
general permbots fiequioabprelpei Corppproval

Congressional Research Service RL33483 - VERSION 37 - UPDATED 7
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Nationwide permits are a key means by which the
program. A nationwide parhmitt hpsiazaefornmcafcgoengr a
throughout the nationdiandnssapplidabThhteyyt oafrtech b e p ¢
i ssfierd pemra olden gwefr tAhcacno rfdiimeg yeoarCsor ps dat a, in F
and other general permits that required Corps ar
days, aisnt cwinthr st andard individual permits, whiec
and evaluation, once ¥n application was complet e
The cmatiean wipdreo gprearnmihtas few strong supporters,

Developers sampltdhuntand bwrdowmed with arbitrary r
say that it does not adequately protect aquatic
become so complex and expansive that 188 cannot ¢
fair regulatory system, which are 1ts dual objec
Less 5% hoatn all permits are required to go through
individual t peptmm¥ dclyommhpilcehx proposals or sensitive
Rgulatory procedures on individuaulbdpenmmintt s al [ o
coordination process that c¢can generate delays ar
environmentally controversial projects.

EPA is the onl yngfevdetroa lp oawgegern coyw elra vai proposed Cor |
veto abl hmes #03pd utshe ears since the program began
charged that implied threats of delay by the F WS

Re fmer during Geelbpe ghRBdlgh W, and Clinton Administrati
of these procedures, with the {ifnutlelntr eogfu lsapteoerdyi n g
program, but concerns continue over both process

Comtvrer sy also surrounded revised regulations 1is:

redefine two key t“€1 im$ ’hamtdeihsecahlfalOrdg ep rodfhrdaam:1 mat e
definitions are 1importdmdd Hecgda lnsned mactrenriita le dd eufni
Section 404 procedures, while other waste discha
rules andTha oxgadmaiess said that the revisions we
confusion in their rjoogirnatm addunei ntios tprraetviioonu so fd itfhfee ry
agencies defined those ter ms. However, environme
for less restrictive and inadequate regulation ¢
coal wmamfag which could be hhergmfsulla ttioo na qtuoa triecv elri
ageneceson by clarifying in the lawhahabednll ma
introduced r e g'iCloanrgliynssdi bhdcRn g 6hde t4h@o7nl gt e s s

As previously deshgdirbd d, gyt hs oealrca iypsead @ainnd npal kainnt g
wetlands delineations under several environment a
permitting Scientists gener anulsyt abgr emee tt htaot 1iedacenk
area as a wetland. Because growth of plants 1in v
presence of hydric soils and the availability of
determinative olfi f'whet hzasy anwatlkandguar not

In 2012, the Corps revised the National Wetlands
and state agencies for determining whether a par

B For information, se€RS Report 9223,The Ar my Corps of Engineers’ ' Nationwide |
Regulatory Developmentdy Claudia Copeland and Jonathan L. Ramseur

14 For additional information, se€ERS ReportRL3141 o nt r over si es over Redefining “Fill
Clean Water Actby Clauwlia Copeland
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(1 .e.., wetl anwas)t hee gdtrastti anm.,j ofFhirse vi si oat oédnthe p
1988 sndnwended to improve the accuracy of the ¢
plant species, an increase of 1, 47 2miscpecies, or
interpretatiomnmdsindoflThexfocpsmapod c¢hanges to wetl a
of the wupdated 1ist, but some commenters contenoc
qualify ®s wetlands.

Section 404 tbathosumesmapptmtthagCoepponsibilidt
have done this: Michigan (inré¢ &4 ifsman di oNe w olJienri sne
these two tsheatoeosmplnexd updlreocess of assmgnpaion, the
program, and the continued involvement of federe
that states could regulate. Efforts continue to
responKihkhi sittay.e or tribe dsp alwintsibedse,r ianngo nags stuhnei nf;
questions that nfeoerd swhttoe hbse wainlslwetrheed sitsat e or tri
respons iwbhii weht wrtklhed Cor ps retain permitting autho
concerns thattSedtmpde mdh4 iammrgd regul ations [ ack s
and tribes to estfioatwhtodukl de ka¢sgsmutmeo fp ewanmtietrtsi ng r
and thus estimate the brnsd601&tERBAimphemeand adnoad
committee, consisting of states, tribes, industr
and recommanddetwi 0ohbse sEP A lcaarni fy whi enh gy watuenes a st
permitting. rEb@ omomthiitltide riesp oerxtp eicnt e2d0 1t70. 1 s sue a
Should All Wetlands Be Treated Equally?
Under the Section 404 program, there 1is a percer
regardless of size, functions, or vaglemeesr.alln r e a
peitms do provide accelerated regulatory decisiort
Further, a number of types of activities are ful
of statutory provisions enaataend hiimgl 9 Ah d( ifmalewsdi
activities, as specified in Section 404(f)) and
cropl andswe twhaincdhs atrheat were drained, dredged, fi
manipul ated before kDee cpermobdeurc t2i3o,n 109f8 5a,n taog rmac ul t u
possible

However, this perception has led critics to focu
value, but’sddheecll qpmubepnots @ard 1 sorn athea ppmmodwewd er 1s p
fotealing a wetland without a federal per mit. Cr i
to have a tiered approach for regulating wetl anc
proposed to establish—fmrudm ilpilgehlty ewaslt (d1ydpsd ctalhdty
receive the greatest protection to the least val
all owed. Some states (New Yor k, rfeogruleaxt aendp lwee)t 1 vasne
Three questiones tahrei siemp I(ilc)a tWhoants aoof 1 mpl ementing
(2) How c¢clearly can a line separating each wetla
where wetlands should be treatemanweffflamantl y? Re
prot adtvioemtes acknowledge that there are some s
with total protection is not appropriate. But t1l
protection could be a first stpapttecacwaroh .a Athsjoqr |
advocates would probably like to see almost all
category unless experts can prove an area shoulc

15The updated list of wetland plants is availablatgt://wetland_plants.usace.army.mil
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who view protxecdedsosmnvefvouktd nasgels ptolns er ¢ went he.s e ¢
Corps aonfdikERAls note that existing guidance and

p
flexibility to implement c¢urersesntvipgroa goruamsp,e ramlilto v
small projects with Bomer tgpesr ofi mewetdhndmpactes :
di ffesf @nxtamypl e, pl ayas, awmlidiaople ad omewlpaott hdil £fSer ent
under swampbustehlowadvhadrs,ugdti dhi¢e¢memdé wrxbnt re butes t
questions about federal regulatory consistency ¢
Locating the boundary line of a wetland can be ¢
that do not meet the 1image hel d by emandy.a pGornotarcohy
required that 1lines segment wetland areas. On t 1}
agr-onddefightadnt m fewer disputes and result in

Some states have far morter evacttmleanntd sh atsh abne eont hperrosp.o
Al aplea aus e -tabbiorud ofnet he state 1is designated as Vv
has beenlmonhegpadati e proposals have been made
the Section 404 ofrogsameddtamlds have been 1 ost.

Section 404 JudiSWMANCLCPRagarad ngs:

The Section 404 program has been the focus of nt
narrow the geographic scope of the regulatory pr
SWANCC

An isbaw®goafding controversy 1is whether i1solated
jurisdiction of Section 404. Isolated waters (¢t}
downstrearmhawet ans$ ) physically adjaceamnptpetaar ntaovi ga't
provide few of the values for which wetlands are
definition of a wetland In January 2001, the Su
CWA provides the Corps awvwd BBAewist B nadufeledardiatnyd sav

54 rulSiong di sWas t e Agency of Nost WeilSn ddoomkh Cowpty
Engi édadrls U B30)0 Thse9l d t hat the denial of a Section
isolated wetl antdlsats orthied rya tomr ¥ hlei bhdsiwse the site
provided in the CWA. The full extent of retractdi
decision remains anddyzars averermoéthe thdnng. Envi
belietvket@aurt misinterpreted congressional 1inte
landowner groups®welcomed the ruling.

Policy implications of how much the decision 71 es
or narrowly the ,opnoneonhes208fppl Codrtaddcision, C
issued a number of rulings that have reached var
int erSpWdeMe@ar r owl y, thus limiting i1its effect on c
t he e onosico broadly. Attorneys for industry and
the primary battleground for CWA jurisdiction qu
nor Congress takes steps to define jurisdiction.
The govier mimehwt kkre yt question of the sSHHAHNCET CWA j
and other court rulings came in a legal memor anc

16 For additional information, sesrchivedCRS Report RL30849, The Supreme Court Addresses @bgsgineers
Jurisdiction Over “Isolated Waters?”: The SWANCC Decision,
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2003t pdaovliiedggal interpretation essentsally based
deicsi on, thus allowing federal regulation of som
factors other than the presence of migratory bir
jurisdictiedm)r, mobute irte vci aehwl tbhye hai ggehnecri else vienl ss uic h ¢
Administration press releases said tbmmithengui c
t on en elto”™swe t l ands policy. However, it was apparent
discussion, becauAdemianti stthrea tsiaomme itsismuee,d tahne a d v anc
rul emaking ( ANPRM) seeking comment on how to def
progs ajmurisdiction. The ANPRM did not actually »p
possibleCWalgss tihiaght be modi fied to further 1 i mi
SWAN@@d some of the subsequent legal decisions.
133, 000 comment s on the ANPRM, mo s t of them nega
Envir olnimsetnst aand many states opposed changing any
court rulings call for thee&€WNraomd emsatr rpoow siimbtleer p rnet
WANYLC but developers sought cShdnVgetisl itnog.cl ari fy

December 2003, EPA and the Corps
ges concernin

announced th
y jurisdicti
1 tlhy avol dmak i
e g ups on all s
03 guidance, which constitute
onmeAain concerne about di mi
idance, while developers said that wi
ions of wetland rules 1likely will <cor
ce (GAO) report concluded that Corps district
s when determining which waters and wetlands
ing enough dinif et ecoodnepsr ethheants iavheei ¢Gsorr piss t r
ce practices to h%¥0opnpearomsotev e eiart cean sciosnts e 15 tt
onleb comighwamsds Vnal interest.

o))
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(RapamnosUni
scope of t
cases ha

t h
wa
W a
gr

The Gowmtd was 1 s s ue dRaopna nlousn. ee Un9a,t A DS6tUa(tSe.s 7 1 5
(2006)H#. dbeisidn, a plurality of the Court, 1led
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continue t or ihfawidSnhid Mdh€ec irsa loen .1 1 ni r
the Supreme Court heard argument s
r&atbaetl&s Sv. Ar my Clo rspese koifn gf ntgd nneacrrrso w
CWA pe romidte vperl oogprmeemn ta so fi tweatpl palnidess. tT |
do with ‘“wh¢”e¢rheaatc hweorfe tnhoet GGWAv it goa bcloev
al sense, but wer‘ad¢aeswatchodes omehc
atetdeeqluipermit to di'sazhiagaglkl dr edge
and other &sbsreurlvienrgs iho pehd steh acta steh
about the scope of federal regul
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17 Seehttp://www.epa.gowwowivetlandspdf/Joint_Memo.pdf

18 U.S. Government Accountability Gk, Corps of Engineers Needs to Evaluate Its District Office Practices in
Determining JurisdictionGAO-04-297, February 2004.

19U.S. Congress, House of Representatives, Committee on Transportation and Infrastructure, Subcommittee on Water
Resources anBnvironmentJnconsistent Regulation of Wetlands and Other Watéesring 10868, 108" Cong., 29
sess., March 30, 2004.
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had applied an incorrect standuauva dame dedwamd d eb w
C WA. Justice Kennedy joined this plurality to va
cases for further consideration, but he took dif
raised by atshedicdhisfessemst ti filge gla | observers suggeste.
implications of-tethe nmdimpngbethashbrtvmrallear. E
opinions wuitteas bygi dhwott! draw a clear Iline rega
waters are subject t oh af se diecerreaeni-boamsee s de ¢ et mmhnaodoner
and continuing litigation.

In2 0 0OESP,A and t hdg WCiodamcea stsaudesdablfdsthei makeelC WA
jurisdictional determinationsnonbipudighegnod, thke dc
agencoiuehsd swert regulatory jurisdiction over <certa
waters and adjacemtowet l amldeany ] gabésldi s iban ar i e s
not typicaloluyn df laonvd yweeatrl ands adpbdedetttomsneld oOn
cabswase basis, to determine if the waters 1n qu
t radiltinoamwvi gable water. The guidance details how
is a significanwas nextusintlTdirrd gdiitdm nicecrease or de
andiddtdsupersede or melmoirfayddutmed 2dWIveguiwhimnele
addressed jurisdiction SHAeN(TI s od wsitadtiabhacwee twlad md s 1 1
are jurisdictdiomhder ipfl utrlad y tsyaRtaipsafiKwTlishnee d2y0 Ot8 s t s 1
guidance ddlestoa iplr ofvoird ¢dhect re rami wei tnlga nwh ei s adj acent t
navigable water and whether a trithetyadygpsafsa naH
raisedRapwdwise si on.

In 20the Obama Administration weighedhiento the (
Corprsopeswdj oint agency guidance to clarify regu
wetlands and t o206 zasei kioeln et chaeg eenxciisetsi ng gui dance
reviwowddopt t h-teedelnwretaddysi ttoyfv i e wt R u p u.e dbtkonwge ver ,

the agendtikat belwieder evaluation of jurisdiction
suggest Sa, f tsetra tcianrge,f ul review of these opinions,
guidance duldl nwste mafk et fe aut hority provided by t
scope of the Act, %5 interpreted by the Court
The 2011 proposed guidance quickly generated sut
the guidance-rragthdbwenthed agearcies, beyond aut hor i
Ot hers faulted the continued reliance on federal
force of 1aw, yet can have significant i mpact 0 1
dr gfit dance was not finalized, and 1in 2013, EPA a
had been withdrawn from interagency review and e
define "waters of the United Staagedciwes er bled ansge
a proposed rule that was intended to clarify CWA
controversial Groups representing property 0O Whn ¢
contended that 1t wahs ba ymansds it vhee faegdkenrcaile sd v esrtrae auc
state and 1 ocal of ficials ar er esguplpaotretdi vwea toefr sc,1 abr
were concerned that the rule could impose costs
t raonrstpation or public infrastructure projects) b
environment al advocacy groups welcomed the 1inter

20 For additional information, s€8RS Report RL33263 he Wetlands Coverage of t@tean Water Act (CWA):
Rapanos and Beyontdy Claudia Copeland and Alexandra M. Wyatt

21 U.S.Environmental Protection Agency and Army Corps of Enginé@nsaft Guidance on lehtifying Waters
Protected by the Clean Water Achpril 27, 2011, p. 2on file with author.
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waters that are subject to CWA pomde¢ efadamwmomsd but

even stronger rule.

2015 Revised Rule

On May 27, 2015, EPA and the Corps
scope of waters protected under the CWA. The

1ssued a fi1na

rev
60 dfatysr apubl Fede¢en o h?Rmgithelke was immediately ch
federal courts by multiple stakeholders, as desc
stay of the rule was i1ssued while legal proceedi
The 201 5udevire¢e¢dins much of the structure of t h:q
of the Un%ltte df oSctuasteess .p"articularly on clarifying
located in isolated places intaofanHecygpar anadl et
near by -wehtel atnydpse s of waters with ambiguous juris
Court's rulings. Like the 2003 and 2008 guidance
categories of wnotte rjsurtihsadi catrieo manld, aarse wel l as <ca
wetlands t hastperceigfuicr ee vaa 1 cuaastei o n .

The agencies' intention was to clarify questions
Court's rulings and cofiscstaadttwchhitht egpacies
controversy since the Court's rulings has center
applicants for CWA omesrummi-tngge tcoafsscee kval uameon to d
CWA jurisdicteiian axzpplviigsy,t dutehto uncertainty ovVe
In the rule, the Corps and EPA intended to clari
categories of waters that are and taypesnodf prot ec
waters that -sspteiclilf irce qauniarley sciass.e Ho we ver, critical
industry, agriculture, many states, and some 1| oc
ambiguous and could belanoeypjuateddit oteanhaonget het
what the statute and the courts allow.

Of ficials of the Corps and EPA vigorously defend
that it raised questions that 71 equwilree d ocelsa rrieffil cea
a number of changes from the proposal, especiall
simplify definitions that 1iden?Tihfey awgaetnecrise st'hat a
intention was to clarofal thet emnthiesa tainadn snatker ¢ upd
ambiguous, and more timely. While some stakehold
succeeded in that objective, others believe that
Legal challenges to the 20cloSurrtusl es owenr ea fftielre d ti nw
announced. These lawsuits, filed by industry groc
environmental groups (nearly 90 plaintiffs in al
CWA jurisdictitohn tihse cSounpsriesntee nGo uwit ' s rulings and
with substantive and procedural requirements of

22 Department of the Army, Corps of Engineers, and Environmental Protection Agency, "Clean Water Rule: Definition
of 'Waters of the United States,' Final Rule,"Rftleral RegisteB705437127, June 29, 2015.

23 The definition of "wates of the United States" is found at 33 C.F.R. §328.3 (Corps) and 40 C.F.R. §122.2 (EPA).
The term is similarly defined in other EPA regulations, as is the term "navigable waters."

24SeeCRS Report R4345%P A and the Army Corps’ ' Rule thyCludiii ne “Waters

Copeland
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Because of uncertainty about the®peotrirtecicdnsg ufddrc i a
review wer o efdielread Wdatsht riict courts and appellate
ourts of appeals were consolidated in the U.S
October 9, 28g6, panethroe€ the Sixth Cultepit pl ace
pending further devel opments. In June 2016, t hi s
litigation; the court's schedule 1ikely would 1 e
Ot her legal complexities imgmaiins,t rhaeowe wvom,r ti walswed
in other circuits and decisions on the ®% ame issut
As a result of the Sixth Circuit's rulings and o
d EPAnamekaggi CWA jurisdictional determination
or e

n
hey did bef promul gation of the 2015 rule.

Congressional Response

Legislation MAdNGraiRllvpud@ct weiemtsr oodnu cseedver al occasi
since 'ChaghnB 7t HI&L olnlg,r etslbe Senate Environment and

CommiappreS vedt8h/ie first such proposal to advance

CompaHoolmegitslbn was iadaflo®dygdHdRsi)nF Bt8hBee was no

further legislatiiiegiasdtaitdimnon haitt heas tkialdl woul d

1

]

"wat elres Wnfi tted States" also was introduced.

Stakeholders with different pthape€bOngeegesseceamshoyg
clarify the important i1issues left unsettled by t
the Corps/ EPA —gwmitd athceey adnd arguwleee on what that wo:
advocates argue that Ilegislation is needed to "r
was enacted in 1972 and what EPA and the Corps h
Supr€omert rulings, in terms of CWA jurisdiction.
of legislation that was proposed and asserted t1l
increasing confusion, rather d4hdnoske¢t ]l gmgupgs .t h
been critical of EPA and the Corps favor greater
considered to be "jurisdictional" for CWA regula
EPA' s nd the CorpsRaptgwisdanceco arded opi sedisegu
been controversial and received congressional at
agencies from funding activities wndl athed Uno ttelde

25The judicial review section of the CWA, Section 509, vests exclusive, original review jurisdiction over enumerated
EPA actions under the act in the federal coaftappeals. The initial issue with Section 509 is that none of the listed
EPA actions clearly cover the Clean Water Rule. Indeed, in the preamble to the final rule, EPA and the Corps
acknowledge that "[the Supreme Court and lower courts have reacha@mliffonclusions on the types of actions that
fall within section 509," and offers no opinion of its own as to review of the Clean Water Rule. If a court finds that the
rule is not covered by Section 509, review jurisdiction presumably will lie in thectisourts pursuant to the federal
guestion statute. That statute, applicable where no more specific statute provides otherwise, gives the district courts
original jurisdiction over "all civil actions arising under the ... laws ... of the United St283J.S.C. §1331). See

CRS Legal Sidebar WSLG136Bhe EPA/Corps Clean Water Rule: What Court or Courts Get to Rule on the Legal
Challenges?

26 For further analysis, s€2RS Legal Sidebar WSWIB03,UP DA TED: Si xt h Circuit Will Hear

C

Clean Wat er Act Jurisdiction (“Waters of the Unjted States

by Alexandra M. Wyatt

27 For information on the 111 Congress legislation, S&@RS Report R4122% egislative Approaches to Defining
“Wat ers of t hbyCladdia GopeldndS ¢ at e s ”

Congressional Research Service RL33483 - VERSION 37 - UPDATED 14



Wetlands: An Overview of Issues

St a't eesul e dwveed ei n nacppur opr
1 ct

appr o

Congr
Envir
Co mmi
gover
ot her
1nten
oce

SSs e
e s 1

T »n o

r
P
enat
a

r

c‘o*cﬂz>

H-ooomm
O’_"_‘.:')'—w'_"

H

o 6o oo ™=

< ° =
o = o
o

—n
(¢

c =~ oo o =
as B ==

T ~h v ~hoo
CSOQ’SOE

A hred Co

atGoomgr esisl,] sbwti nceen e hef I
ons was enacted.

i
priations TrTestr.i i
essio
onme n
ttee
n me n

con

t
g
ded e
S
T

a n st ‘"€on g fna sFsedb rtuoa rbye 2s0t Ir50,n gt hier
¢ cHWaos ks TCommpottetat aad &hd I
nt hearing on impacts of the

from public and EPA and Cor
coammnumkees .ofA bills were 1nt
prohibit the agencies from fi
a ew 1 ulTehma kHiomg et op arsespelda clec gtilsel a2
p t o staH.tR.a) In7eR2 Ir autl eednalkea gnigs I(at i on wa
e cd.mMi 4wt (the Senate failed to advance t
d a resolution of disappfSo¥aReunnwhli2cht he Cor

denett ofebda.ma v

t
P

—_— —
o=

I IR = i = T =}

€

=B o on

_—— e e s
©c &
’_‘O'Q P e p— ('D

- K. g

r
W
t

5 o0 8 == ¢c o

e s

t h
dure fo
S

cul ture and Wetl ands

nal surveys more than two decades ago i1indi
nsible for about 80% of wetland loss in th
ymakers seerkdmagi tiongprwdtelcandsh. @Genhgnads 1 es
rpwaotgircanms 1 n far m | eCginssleartviactn osnt aprrtoigm g misn i In
us e baontdh diinscitemncteimvtceciswe @ ge | andowners to prot

C
€

Fonrd se. x daamp IConster vation Restamds Progetamiuss

ct, wwehtillaen dsswampbus®er uses disincentives.

s of the farm community have expressed a v
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Swampbuster

S wa mp
agric
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wet lPairmnoddducer s
December 2

possi
Swa mp
feder
conce
deter
regul

buster, enacted 1n 1985, uses disincentives
ul tural 1 amnsdsel ilgi brielmotvy sf rao nfi aarlmle rgover nmen
emsactivities such as draining, dredging, f
who plant a program crop on a wet/]l

3, 1985, or who convert uwettiloannd s , ma ki

bl e, after November 28, 1990, are ineligibl
buster has been controversial with farmers
al role in wetland pr ot e cptriootne cotni oang raidcvwlctautr
rned about inadequate enforcement. Since 16
minations only in response to requests becae
ation or law would modddlyi boamaddries that F

28 For details,

se€ERS ReportR43943 h e “Wat ers of the United States” Rule: Le

Congress Responsds/ Claudia Copeland
29 For information, se€RS Report R4076&gricultural Conservation: A Guide to Prograimsy Megan Stubbs

Congressional Research Service RL33483 - VERSION 37 - UPDATED 15



Wetlands: An Overview of Issues

Swampbuste
changes, S

r a mePndlme @)DVsg ri mn tleOdD 6pr(oducers greater

uc
providing th
al

on

h as exempting sewavmplbmmttacrri Ipy nrael stti oers
at prior convefatbad dwditeldchred/s ramea i mo ti
usfea;l tshn & xgmaprttiiomg .golddy al so encou
bankiepgapieldotr eguogramcoasdltation -

agricultur
a mitigatd: i

Xhbmh4ress enacted 1egiBlht7i%,h3itnoc Iruednienwg tlhiemiftae
di fications pmoogthem.s whhnp baamaectred bill adds <cro
bsides as an ineligible benefit, 1if found to L
ovision of the farm bill includes a number of
rigat isoyns tdeenlsi.veTrhye 2014 farm bill amendments e
mpliance violators, allowing additional time f
nversion before losing3®®crop insurance premium

oo»—nbcmab—i
oo =" =" c OB

-

her Agricul tPuroaglr aWest 1 ands

eral USDA conservation programs provide feder
downers for voluntary changes in land use or
luding we £'Thaen dWe tplraontde cRieisoenr.wac tPa & gir o mli IIMR,P ) ,

downphygments for placing easeméon#rgron far med
hnical and financial assistance to landowners
ance wetlands onbltihseh rwiplrdlpiefre ypSrtarcotdi g¢ ©s ead 1t &
mer interest led Congress to raise the WRP en
ITlhhe. 26 @8 saluatthioorni zed a Wetlands Resienrgve Enhance
DA to entmemtisntwo thgsdeates 1in order to leverag:«
otection and enhancement.

SN B 0 s 0
S 5o B o B <

m bil le nlacagiekd{P Li-d6% 1dodi fied avgartiicounl tpurroeg rcaomss e
ral respects. The legislation repealed the
w Agricultural Conservation Easement Progra
rve easements simbkar weol WRBAstoapoatge owii t hn d
me nt s or the other repealed programs. P g

c e r
c
1

-

A eea

r
ands a ording to an approved wetland res
ides t hanscatltanmnnd fomawetl and restoratio
t he we and reserve easement based on the
contract.

f aarlns wbcidtuhdee Envi ronmental QuE&I iRthymbhgcenti ves
ave incidental pr otFeocrt icoxna nbpelnee,f iEt(EI Pf osru pweotrltasn dts

ementation of structural and management pr ac
ogram to include pra7he¢ei20$4thatmebhbhbhceeaethar
d technical assistance elements of EQIP and al
ogram, the Wildlife Habitat Incentives Progran
ndo
e f
ogr

< — 0o o o o

f &

®» O " 0O
©v H O *twu wn.g <
= = 0 0 HHhw

€ me nt 0

=
(@)

wners foofr wetvlead md meinltdl i fe and ot her types
aow bielqliires that 5% of totaFi BQI Pypaymmart :
ams could |l ess dsiuceichtadsyChmrd or patoitemr tS twewd rad

T O eT E g 0T g 080 T o e T

30 For details, se€RS Report R435040nservation Provisions in the 2014 Farm Bill (P.L. 4%, by Megan
Stubbs

31 For additional information, sé8RS Report R40763gricultural Conservation: A Guide to Prograntsy Megan
Stubbs
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d some of the criticism from farmitng 1nte
:
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Ot her Federal Protection Efforts

deral agenciesi mparveev ebmeeennt aecft fi ovret si ni nwertel caer
icul ar, the Fish and Wildlife Service (FWS)
d Wildlife program, which @oang2MNs9 reauth
ugh voluntary agreements, the Pardtdhare progr
ntives directly to landowners®for wetland re

32 Seehttp://www.usace.army.mil/Portals/2/docs/civilworks/mous/foodsecurity _cleanwateract.pdf
33 Seehttp://www.fws.govpartners/
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from September 1990 through March 2014, appro
received n y $1.3 bil on 1in grnaanttcsh.i nTgh e y
a t 1

earl 11
funds to ffec 275 million acres of habita

X1 m
h a »
t .

Under the Convention on Wetlands of Internationa
Ramsar Convention, t@salUnohsedtBaathavesagneed ft d
wet ]l anbdys dleosswgh dstinbdfgs i nt ernatiofihdse mpatritamsehave
desi g2@2dt/edes ,5S3tdnatlaliiomg acres, since the convent:i

United StateXsihpwsr deangnto,etehnec ocndnayseknlt n gonn
acrles .

Private Property Rights and Landowner

An estimated 74% of alnfermmaonsngtweetbands on ©pt
Questions of federal regulation of private propce
shbd be compe‘ adtoaedg uwhse nanad alternative uses are
on use are imposed to protect wetland values. Tt
owners shall be compecmalBldw dgo viampmrmeomtt eThe opeuttys
generally have found that compensation 1is mnot 1 ¢
Many individuals or companies purchase land wit!t
ability is denieldandhey goatathd, re¢teaedhen value
should be recognized when a site i1is designated a
Conghaesxsspl ored these wetlands property rights 1is
a 2001 hearing by onhandodsndrBrsamrsuparrutraat Commi t t e

34 For information, seattp://www.fws.gov/coastal/coastalgrants/
35 Seehttp://www.fws.gov/birds/grants/northmericarwetlandconservatioract.php
36 Seehttp://www.ramsar.org
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Water Resources 3ARiedc etnhte (Eonnvgirreosnsneesntc.ons i dered, b
property rights protection proposals.
State Protection Efforts
In addition to federals pirm gtrlaemsUmintde da cStiavtietsi easr, e
protected through a variety of state and local |1
and actions of nongovernmental organizations, S ¢
role ofwesttlaatneds pirmot ection i1is especially 1importan
Environmental Law Institute.

States have long held the right and the responsibility to provide stewardship over their

resources, and state agency staff typically have awseledund r s t anding of the “1ay

the land,” in terms of both topography and state

in light of recent uncertainty over federal jurisdiction of wetlands and limited federal

resources for wetland protection, the rolest#tes in conserving wetlands may be more

important now than ever befofe.
States use a variety of programs and tools to pr
and mitigation, wetland water quality standards,
restoration, tax 1ncentives, coordination among
partnerships. Programs vary substantially from s
from more than one stat uteer canntd /porro grreagnusl antaiyo nb.e Aas
by different state agencies. In #ddition, progra
Every state regulates, to some -degrdéde,oficthoigta
lack regulatoowppedbrgegmbatbawetl ands. Many state
primarily on authority in CWA Section 401, wunder
requires a federal permit or’sliwetaseqtud’l deyes mar
Sect@Glbngi4dves states the authority t-e approve, co
including a Sewatildmrehbie parsmidt on their review.
Section 404 permit requirement, and t#HHerefSome nc
states also require a state permit for activitie
authority to issue permits for dredge and fill a
such as geographicaldgly dsodadtdedi Wwed |l pmadsi ¢uadlt h.o
Mi chi gan hayv been delegated 404 permitting aut'tl
As 1s the case with the federal regulatory progr
consideration is how a statfs de¢ gulma mesy whua cihs dvia
definitions of their waters are t Ywaitcearlsl yo fmutchhe t
United mStaantiensg, t hat states may exert jurisdictio

37U.S. Congress, House of Representatives, Committee on Transportation and Infrastructure, Subcommittee on Water
Resources and Environmeiihe Wetland Permitting Process: Is It Working Fairif@aing 10750, 107" Cong.,
sess., October 3, 2001.

38 Environmental Law InstituteState Wetland Protection: Status, Trends & Model Approadiiasch 2008, p. 6.
Hereinafter, ELI State Wetland Protection.

IS e e
summaries

Association

of

St at We tWed i d nlr Mghttm/fwwiaswmodtgfatea s , ~

at

40 Twentytwo states rely on Section 401 as the sole form of-ftatd regulation, and 15 additional states rely on
Section 401 athe primary form of statéevel regulation but also have adopted laws that provide additional protection
to certain wetland categories, such as coastal wetlands. ELI State Wetland Protection, p. 13.
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are notycobher€wWADb State definithdds saftf'acei wal ed
They also may exclude certain waters, such as pr
included in the federal regulator yt hdeeifri ni ti on,
regulatorAlpréd@dramsates include wetlands in eith:
regulatory defisadiMmabastbifsstackbkuwnoersesxplicit, a
generally, including wetltdmdsdsi’snmd daf isdtilattico d he f i =
waters does not give automatic protection to the
complementary regulatory “uthority, such as to i
Ot her findings of the ELI report include the fol
¢ The majority of states have adopted legislat:
mitigating impacts to aquatic resources that
Mitigation provisions range from general req"
ratios, ceast,e apmrd fmirteingation options such as 7p
mitigation “Weatnliensdt os@atsoem” Jand Mitigation

e Onthird ofrts thaatveisn-grpeeapcowt {f tamdni toring and/ or
assessment program or monitoring wetlands as
progr am.

e Nearllyalomneof the states operate a formal pr og
l andowners on r eisotno,r aatnido na onra jcoornisteyr voaft st at e s
they conduct outreach or provide technical a
Ninety percent of states have one or more ag:

outreach activities related to wetlands.

The Louipeénnen &«

Much of theeuwu¢wenhhlgiddsst 6ocused on Louisiana, Wwhe
80% of the total |l oss ofadd Swhemasamhdutwed d % nadfs U
wet ltahmlessma nnt he |l ower 4d&astatliewesatandecatredabout
wet | aCnhdasn)glesuit®®¢c amsat al area result from a combina

environmental processes (erosion, saltwater 1ntr
humasel ated actiovitthiee sU. Sa.c c(oerbidbion§giWeta 1 a Sdr Veys has
occurred naturally for c¢centuries, but until r1ecoce
various nabuwirladi mwwg tdramade s s es .

USGS estimates that, sincecdd3@2 ,  netoachadgdoiun sl =
approximat el y —tan8 8a3r esaq utahree . smixlde slods Ded atwas eon t h
coas have slowed from an average of more than :?
1978, to an est ismapteerd ylela.r8 fsrqoumn rle9 8nki Iteo 2 004 . Wh
and 2008 are factored 1n, the trend increased t1l
1985 to 2010. According to USGS, if this 1 oss we
l osmmrge t han a foothsald rfeasdldt eowferwe thlommrds 1 os s,
See Environmental Councefli mift itchmes SafateWat ¢rTsheofSttaltee sSt at e,

http://www.ecos.orglectionpublications
42 ELI State Wetland Protection, p. 17.

43B. R. Couvillion, J. A. Barras, and G. D. Steyer, etlaind Area Change in Coastal Louisiana from 1932 to 2010
U.S. Geological Survey, Pamphlet to accompany U.S. Geological Survey Scientific Investigations Map 3164, June
2011,http:/pubs.usgs.gosim/3164HownloadssIM3164_Pamphlet.pdf
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Mi ssissippi River and floodwaters to feed sedime
has invaded the brackish estuarmrd emsee ded tfroryifhigs b
shell fish, respowisledltiof ¢ helse | osses, Congress au:
Corps, to prepare a list of coastal wetland rest
funding to planiamdprajregtoutnrektorand other co
Wetlands Planning, Protection and Res¥Threati on Ac
projects range from reintroduction of freshwater
shoreline barriers and planting of vegetation. I
approved projects is $1.78 billion.

In a 200AO rreeppartt,e dG t hat it 1s impossible to det
restoring coastal wetlands in Louisiana, becaus e
had reviewed the Breaux Act program gweddentify
and lessons that have been |l earned®dtrhoenr s7,4 pr o] ¢
including the National Oceanic and 'Atfnosgpghegd c A
observingethmatdatanhpeing proyedetdmohrdboghngngopent
yield insight into qualitative and quantitative
In the wake of hurricanes Katrina and Rita in 2
introduced to fund addit i onbayl trhees tUo rSat iAamyp rCojr epc
Engineers and to explore other opportunities tha
LouisBedowae the hurricanes, Congress was <considert
about $2 billnoaffertheSreesd ortlae¢ id2005 hurricanes
costing up to $14 billion Colwatth@ddcdapsopbeed in
cons i®Taee Gul f of Mexico Enetrhgayt SeewthbdaottiypeAslt , 1 e g
r e ve nuaetse st oadsjtacent to offshowasoiplasard gasg immrgod
final day®oongt@®bme.df9t he purposes for which thes
wetland restoration, and the avtaiamnadbislciatlye ooff t h e
wetland restoration activity in the central Gulf
Concern f&r clomwitsailamwatl ands was heightened by t
explosi’'ondmwifl IBPng rig, the Deepwatere fHoorritzson, i n
focused on preventing oidomeomidteptbwpgandastal
pushed b wi nd aThhde tdiedgerse etso woafr di mhpaancdt. s of oil on
variable and complex and ngnfbetmbwhbdiascnuutpt amnd a
plant functioning to mortality. The primary acut
the soil in place and stabilize shoreline, suffc
occur On cdei evse,g etthaet isooni I coll apses. Then the soi
regrow. If plants cannot reestablish, soil erosi
and further wetland 1 oss. I f oiulo upselnye terxaptoesse di ntt oc

44 For information on this program, sERS Report RS22467, Coastal Wetlands Planning, Protection, and Restoration
Act (CWPPRA): Effects of Hurricanes Katrina and Rita on Implementation, by Jéffréyn.

45U.S. Government Accountability Offic€oastal Wetlands: Lessons Learned from Past Efforts in Louisiana Could
Help Future Restoration and ProtectioBAO-08-130, December 20Q7

46 Seehttp://www.coast2050.goor a more detailed discussion of the effects of the hurricanes on planning for
wetland restoration, s€eRS Report RS22276, Coastal Louisiana Ecosystem Restoration After Hurricanes Katrina and
Rita, by Jeffrey A. Zinn

47'S, 3711was attached to a broad tax relief measure that was enacted in Decembét.R08a.11 P.L. 109432).
For additional information, se8RS Report RL33493, Outer Continental Shelf: Debate Over Oil and Gas Leasing and
Revenue Sharing, by Marc Humphries
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oil, ith chronic toxicity making production of
recovery 1is diminished, and eventually land 1o0ss
oil that reaches wechtaltawaedtsl aanldsso daufrfiencgt st haeniirmallisf et
bent hic tohmgtsnidsemsin the sediments affd are a foun.
Public and private efforts were taken to protect
waters t awaradse asaqa sbtut scientists remained conce
push oil into the marshes, and that the grasses
and wildlife wouWetllakelpyl dret decanrbye ddl bDactsecd v
the surface of the marsh and byWhille tdialt was steic
flowing from the Deepwater Horizon site, cleanurg
oiled marshes and weet lcaonndcse,r nbeedc atuhsaet egxrpeearttesr whearr
be done to the sensitive environmental ecosyster
from the wdlhl ys200d Oi n Emipeérts say that spill res]
large amohnfsomfreaching coastal marshes. Nevert
environment, aonidl ipnogt eonft icaola sftoar]l raer eas, for e xamp
remain a concern for some ti me.

A recent federal r e’p@orats toib3sfearOvceosmptrheahte nlsoiuvies ipalnaan
and rest®r e otalset aslt awteete 1 ands , but t hat other Gul f
similar planning processes for rtestorat® on of tt

Wetl Redtoration and Mitigatio

<

itigation has become an important cornerstone ¢
1990 MOA signed pbpyinhkegpauabenocrgsresphnsibilities
outlines a sequegctoofmithpgeeionnepfitseadinctiviti
avoided when possible; second, when they cannot
third, where minimum impacts are stiltlo unaccept e
compemsratsas cthmiitmpgattisgn may be required as a c¢conc
Compensatory mitigation 1is typicalrtiytiagatoimpd i dmr
ihieu fee prograsm,onern ber miitttiegeat i on .

Feder al Iwiectileasn dd udrd®i nydeaatrkse i mz st asingly emphasized
wetland areas. Much of this restoration occurs a
other sites. The mitigation conedpt ahaonlfdoadiarg
record Examination of this record, presented 1ir
Council, found it to be wanting. The NRC report
affecting wetlands weorve risint®nmmedeptoil nogs yt hgeo afl e dfeorra 1
wetl andsPLfikeovtiisen. a 2001 GAO report criticized -
impact of projects under its-]l cfaowma emitt ingdtiigan i pmo

48 Dennis F. Whigham, Steph&V. Broome, and Curtis J. Richardson et al., Statement of the Environmental Concerns
Committee, Society of Wetland Scientists, “The Deepwater H
http://www.docsrush.net/3039416/tdeepwatehorizondisasterandwetlandsstatemenfrom.html.

49 Thomas E. Dahl and Susitarie StedmanStatus and Trends of Wetlands in the Coastal Watersheds of the
Conterminous United Stes 20042009 U.S. Department of the Interior, Fish and Wildlife Service, and National
Ocean and Atmospheric Administration, National Marine Fisheries Service, October 2013, p. 37.

50 National Academy of Sciences, National Research Coudaihpensatingd Wetland Losses under the Clean
Water Act(Washington, DC2001).
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1n exc

hiasnsguei nfgorpermits all o'Bong wetkandstdewaldop

policymakers debate whether it 1is possible to 1 c¢
functions equivalent to or better thamethose of
Results so far seem to vary, depending on the ¢ty
monitoring and maintenance.

Some wetland protection advocates are critical ¢
destruction ofvwethandstheTBegytbehi d04 permit prc
inducement to avoid damaging wetland areas. The s
wetland values are often not fully -dnastiigmead,d anoc
are mnqoutatadey monitored or maintained. Supporters
generally work as envisioned, but little data e:3
implementation of the 1990 MOA and cfomtroversies
wetland losses further complicate the wetland pr
In response to criticiosnm mint,itghaet iNRIC]1 a ntdh &AOQor p 9
new guidance to strengthen the standarBdaist on ¢ omg
th e guldance was c¢criticized by environmental gr o
weakening rather than strengthenfaglmrei gat comnst
with other federal agencies.ctlmo20@®pRanthecCodipsg
items that bodwoudghproives tthel edfectiveness of we'!
ef f¥rts

In Section 314 of t her i2z0a0t4i oNna tPAicht n-h(IAMNIDRABIoengsr e sAu t
directed the Army Corps to develop regulations,
equivalent standards anldieuvifeciprégramitizgndipe
responsible mitigation.

I'n 2i0n0 8r,esponse to the NRC and GA® €eppstandnHPA
promul gated a mitigation rule to replace the 19¢
considered a successful progecwvitoesompkaseabdbns fr
mining, a n®dT haeg rriucluel tsuertes. per formance standards a
wetlands mitigat i-loineu mprdgraa msogns pbormhskiple Ir eninde ¢ mEe n s
mitigation. Itgated¢sthe¢ ahdagy def twetmli ands and

is intended to improve the planning, 1implementat
mitigation projects designed to restore aquatic
a haaclrfe or more of wetlands. It also is designed
addressing key recommendations raised in the
projects must have mitigation pbansuthatsionb]ad:t
site selection criteria, a mi¥Mitgagdonhomwobdnlpd aarx
believed to be the most reliable form of compens

51U.S. Government Accountability Offickyetlands Protection: Assessments Needed to Determine the Effectiveness of
In-Lieu-Fee Mitigation GAO-01-325 May 2001

2. S. Environmental Protection Agency and U.S. Army Corps

Pl an, Dece mb e http:/Avdter.epd.got@sregsjuisianeehetlandsiipload/
2003_07_10_wetlands_map1226withsign.pdf

%U.S. Army Corps of Engineers and Environmental Protection

Aquatic Res our cFederal Régistat 8594, April 10¢2008. 7 3

54 Information on compensatory mitigation can be founkitit//water.epa.goldwsregsjuidancetetlands/
wetlandsmitigation_index.cfm
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undertaken before an aqtatvityrehatrwesnldsapéeemit
preferred option under the 2008 rule.

In 2015, the Corps and EPA ¢ ompl°®Atneodn ga irtest rmoasi pne ¢
findings was that, as a 71 es uelrts ocfo vtehree dr ublye ,t hiem pCa
avoided and minimized as much as possible. It al
on stream mitigattiedeasienaadt tdhatultde use of mit ]
programs to meet croengpueinrseanteonrtys nhiatsi graetdiuocne d per mi
permit processing times-rffeopomsaoajpdet mitthaegtatutonl ihz
increasingermdtt €drputhorizations between 2010 a
compensatory Mmiprgaetcon, udth mitig-hteonfbenk cr e
program credits, reaspoh88%bdied mpe¢idimpiatt i oa .

Numerous public and private banks have been est e
Environmental Law hmns toift 20 5de tt hremic®Meved etceh 83 0 a c 1
recent data paint a larger pSeptue mb,e rtch2edried ianrge t
1, 5a2plproved and actaindtimitfgetpoonghbamks

For permit applicanty, mobiganiong compgensafor a
challenge, and concerns about a mitigation bank
sufficiently close to a project site are not unk
cdd t s . Mitigatiodr b, nathkhsdbtamikse,e cioffo mmnes see a pot ¢
potential devel opmemd ddhatotwidde neeplotcamtdiials pr o
will mnot be established.iThedmpekds H@Gponmihegden
credits, which, in turn, depends upon mandates f
losses to aquatic resources. Potentiasl bankers f
decision to estanblushcadbbpkmanylfhket grs, 1includ
Under the 2008 rule, the Corps does mnot deter min
which is solely determined by the sponsor of t he
Congress hansdorrespceda tmiidtldyegedi sBmaviiosni ons in several
as the farm bill and the -2PP8 dndasperthei mnt Ega
concept In 2003, Congress enacted wetlands mit:i
Department of DefensB. L DIO3IY)8E8 S§athoonz3dfldoonfachac
DOD to make payments to wetland mirtei gmitliiodcm rbyanki
construction projects would result or could restu
Further, the WaterAcRe s(oWRDxA)B. delvDledll Oo7p e{e nt f 1 e d
mitigation banking as the preferred mechanism fc
associated with Corps civil works projects.

55U.S. Army Corps of Engineers, Institute for Water Resources, and U.S. Environmental Protection Agency,
Mitigation Rule Retrospective, A Review of the 2008 Regulations Governing Compensatory Mitigation for Losses of
Aquatic Resource2015R-03, Octobe 2015,http://www.iwr.usace.army.mil/Portals/70/docs/iwrreports/2&t5

03.pdf

56 For more information on mitigation generally, and mitigation banks specificall{grsdeonmental Law Institute,
2005 Status Report on Compensatory Mitigation in the United Stspeis 2006.

57 Seehttp://geo.usace.army. mil/ribits/index.html
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